&
TRET P RAAL b il

SUBCOMMITTEE ON WATER RIGHTS SMTE H%WHJ&BEAQY |

Minutes of August 12, 1977, Meeting

The meeting was called to order at 9:00 A.M. The following
members were present: Senators Galt, Bergren, Boylan, Turnage,
Representatives Scully, Day, Ramirez, and Roth. The following
other persons were present: Robert Person, Director of

Research for the Legislative Council; Willa Hall, League of Women
Voters; John H. Morrison, Montana Water Development Association;
Duke Gilbert; Ronald F. Waterman, Burlington Northern; Ronald J.
Guse, L. Ralph Saunders, Rhett Hurless, and Laurence Siroky, Depart-
ment of Natural Resources and Conservation; Jennie Lind, Western
Environment Trade Association; John Delano, Montana Railroad
Association; Steve Williams, Anaconda Company; Chuck Parrett,
Morrison-Maierle, Inc.; John Bell, Hubert G. White and Robert E.
Miller, Montana Water Development Association; and Louise R. Galt.

Professor Frank Trelease then presented a seminar on Water Law
for the committee.

Trelease: Start out with the idea that water is a resource. Think
of another resource. It is a resource that you can't get along
without, a very precious resource -- one that we want to make sure

is put to its highest and best use. I think it is a pretty essential
precious resource. I couldn't live without it; I'd make a poor fish.
This resource is called land.

How do we treat our land resource? We give it out as property. We
square off identifiable parcels of it, put fences around it and

give it to people. You do the best you can for number one with

that land. All of his neighbors are working for themselves in the
same way, and every piece of property owned in Montana is doing this.
Everybody's self-interest is called into play and we don't ask

Willie to make sacrifices for the public good or do this because it's
good for the state. You add all these goods up and you come out
with what you might call the optimum use. Close enough anyway.

If you think of land then as a resource which is available for use,
and which we are going to give property rights to so that people

can use them and can produce wealth with them, and the theory that

we are going to get the best optimum use for society in this fashion.
We are going to f£ind that there are different uses for the same

land, and how are we going to make sure that it is the best use. How
do we know that Willie is going to make the best use of it.

We don't really try to control that too much. But we do happen to

have some variations on .it. We may have new and better uses. If
this piece of land is near a city. let's say, maybe its best use is
for a farm, maybe 1ts best use 1s tor sundlvision, maybe 1ts best use

is for a factory site. How do we decide that? Do we have a'land
bureaucrat or a land commission or something to decide what is the
best thing to do with the land? What we do is let people do what
comes naturally. You do have a subdivider who thinks that he could
make more from a piece of land than a farmer makes. But across from
him is an industrialist. He is looking for a factory site: He is
going to say that that is a pretty nice factory site. It 1s near town,
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near a railroad, etc. How do we decide then what is the best use
of that land?

We get the parties around the table, and we start bidding. The
farmer knows how much he can make off that as a farm. Someone offers
him more money than this land is worth to him as a farm. He is going
to see who offers him more, the subdivider or the industrialist.

If it is higher than his mental pile of what he knows he can use

the land for as a farm, he is going to grab the biggest pile and
retire to Phoenix. The land will move to its highest and best use.
We know it is the highest and the best use because the guy can pay
for it. We know it is better than the farm use because the farmer

is willing to sell out.

We provide then that when we want to make sure that the land property
rights move to the highest and best use, we make them firm and fixed.
That farmer wouldn't have anything to sell if he didn't have a

title. He has a firm title to his land. It runs to him and his
heirs forever, according to the old inscription on the deed. That
doesn't mean that it is going to stay as a farm forever. We give

him a firm, secure property right, but one that is also transferable.
On the other hand, we may find that there are some people who

could get hurt by this deal. As I said this is near the city. It

may be near your beautiful residence in the city. If they put a
factory next to your residence, it would depreciate your property

and you would not be getting any money for it. There would be a
spillover effect on me. A fellow who is not a party to this deal
between a farmer and an industrialist could get hurt by this deal.

To protect him, then, we pass zoning laws. We say that the best use
of this land will be for residential purposes. We are going to

zone this district R-1. This means that the industrialist is now
pushed out of the market and we are going to prevent sales to him.

We could still let the farmer sell to the real estate man if he is
going to develop it into a residential area of the R-1 classification.

There are going to be situations then when we are going to control
what uses can be made. Again, think land. We can control water
in these same ways. When it is desirable, when other people are
going to be affected by uses being made of it.

Furthermore, there are going to be some situations when we want the
public in on this and what do we do with land? Suppose that we need
the land for a public purpose. We need to build another school.
Normally, we try to buy the land but the farmer won't sell. We

get a condemnation suit and under the power of eminent domain we
force a sale at what is fixed as a fair market price.

So it is with water. When we ask someone to give up water for a
public purpose, normally we would pay him for it.

I say it is simple. The concept is simple. The application may
be tough.

One of the biggest problems -- I was given a list of problems
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last night which I left home -- is the problem of adjudication.

What are you trying to do with this? You are trying to treat your
water like land. You've got a piece of land. You want to sell it.
You go down to the Courthouse and you find a deed, record of a deed,
record of U.S. land patents and particular land descriptions from
which you can identify that land to the finest possible line be-

tween it and the neighboring land. You could measure its quantity
and you can, by studying the records, determine who owns the land,

and exactly what is owned and exactly what the status of the title is.

Now suppose that you want to transfer water. What have you got to
sell? I think in Montana there are very, very few water rights-
that you wouldn't be gambling on. If you are asking the buyer to
gamble, he is going to discount the value of that. So that right
from the very start, if you don't have good water right records,
he doesn't know what you have to sell or what you've got, you don't
know how valuable it is, and to the extent that it is possibly
risky, then you are losing a good part of its value. You may have
the best water right in the world, but if you don't know it and

if you can't prove it to your buyer, you don't have very much.
This is regardless of whether you are selling the water with the
land or whether we are talking about one of these other transfers
on which we will have more to say later.

There is one need for adjudication and that is to make sure that we
can identify our property.

There are considerable other advantages. If you know what your
water rights are, you avoid a lot of litigation. If you are going
to go along as the situation has been described to me, where there
are simply no records of water rights and people have been using
water rights in a particular way, there is a change in the pattern
or an argument as to whether or not they are doing it in the right
way, what's your recourse? You have nothing but a lawsuit. Law-
suits are expensive. I'm in the business of training lawyers and
you would think I would be in favor of litigation, but really

the best laws are those that need the least enforcement. We have
law courts mostly for fire-fighting purposes. Ninety percent of
law is like the rest of the iceberg. 1It's there but you never see
it.

You write a check. What's this mean. This means that the bank has
some of your money. You write a letter to the bank telling it to
pay somebody else. Why? Because you owe that somebody else. Why?
Because the law says that if you incur a debt for something he did
for you or sold you, you must pay. He could sue you but you don't
wait to get sued for the grocery bill and the gas bill, etc., every
month; you pay your bills because the law says you've got to. You
pay your bills by writing a check. The bank pays the check because
it's got your money and the law says it's got to pay your money to
whomever you direct it to by writing your check. All of this law
goes on as the foundation of our contracts, our regular daily
transactions; it is the basis of our economic life. The easier and
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smoother the machine works, the better off we are. Good laws are
laws that operate smoothly without a lot of lawsuits. A lawsuit is

a fire. Something went wrong with the system so we have to ring the
bells and the sirens and go to a lot of trouble and expense to settle
this situation and get things to operate smoothly again.

If you have got good water rights and good water right records, then
you start to get squabbles about the neighbors, you don't rush to
court, hire lawyers. You look at the records. It is clear or

ought to be clear on the record who has the water right, who gets
the water under these circumstances and what the answer ought to be.
There are lots of advantages to an adjudication of this fashion.

I'm not telling you anything that you don't know, I guess, and I am
already doing something that I didn't intend to do and that is to
lecture. I can't lecture all day. 1I'm doing all the talking. I
shouldn't be because I don't know what you want to listen to. On
this subject on adjudication you've got some experience. You've
had these court lawsuits. I think that most of you know that those
don't work out too well. Al Stone has been here before and Al

has been beating that drum for a long time. You've made an attempt
at this in the 1973 act and things seem to be working slowly. Is
that about right?

Rep. Scully: Could you compare for us the different methods that
have been used in the other states to arrive at adjudication process?

Trelease: Start with Colorado. Colorado started way back in 1879.
They divided their rivers into basins and then the basins into
districts. 1In every district they set out to have a lawsuit which
was not really a lawsuit but it was a judicial proceeding in which
everybody came in and it was a lawsuit in which we were trying to
get everything on record. Your claim is decided sort of against
the world. The attempt was to compare every claim against every
other claim to make a record of those claims and their relationship
to one another.

Have we got everybody that ought to be? Have we got all the water
users? Well, they evolved a procedure for publication. Again, it's
like land. You know you can quiet title your land even though you
can't find everybody who may have a claim to it. Some people may

be dead, gone, maybe they are living outside the state. You just
don't know where they are. So you serve them by publication and you
tell them that if they have any claims to come in and present them.
You give them the best possible notice but if they don't get notice,
that is too bad. You have to sacrifice something. If you didn't
sacrifice them, then everybody else would not accomplish their
objective which is to get this firm title.

So the Colorado system not only gave notice to every water user that
they could find and serve but they gave public notice and excluded
anyone who didn't show up and file his claim.
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This was really pretty good except that you were doing rivers by
pieces. So they developed a scheme for putting the pieces together
and I might get my right adjudicated in this section along with Bob,
but then John lives in the next section of the river. When his right
got adjudicated we would have a period of time in which to go up

and claim that he got too early a right and we could object to that
claim. So they had various methods of coordinating these things.

It wasn't too bad a system except that it was sort of a lawsuit basis,
and it was done by lawyers in court. Colorado at the same time
developed an administrative system for distributing water. Once

the court had adjudicated these things, the court didn't enforce

this decree at all as is done in Montana. They set it up as a

state engineer and he had water commissioners that would go out

and enforce these decrees. The water commissioner worked for a
bureaucrat not a judge.

The engineer had an assistant named Elwood Mead. Wyoming was about
to become a new state. Wyoming hired Elwood Mead from Colorado

and he came up to Wyoming and became the territorial engineer. He
said that in Colorado they were trying to find out how much water
everyone had and they were trying it like a lawsuit. They say to a

farmer, "How much land do you irrigate?" He says, "I'm irrigating
160 acres, a gquarter section." "How much water are you using?"
"Well, I'm using 10 cubic feet per second." They put another fellow

on the stand and he says, "Well, you know that first guy, Jones,

he says that he is irrigating that whole section but there is a hill
in the middle of it, there is a swamp on the other end of it, and I
don't think he's got 100 acres under irrigation there. He says that
he is using 10 cubic feet per second. That ditch is all clogged and
it's got a narrow spot and I don't think you could run two cubic
feet per second." "Now, there is the evidence, Judge; what is your
answer?" They leave this up to the judge and what can a judge do?
Elwood Mead said he was an engineer and that if he wanted to know

how much land is irrigated, he could go out there and measure it

down to a hundredth of an acre. If he wanted to know how much water
was in the ditch, he didn't need to listen to people lie about it,
he could measure and tell you within two or three percent how much
water in cubic feet per second is in there. He persuaded Wyoming

to go into a different system which was to administratively set ex-
perts to work to measure the stream, the land, and make initial
determination of how much water is being used by each person, etc.
In Colorado they claimed that there was a different duty of water
for different crops or for different types of land. In other words,
even assuming that you had a hundred acres for everybody you might
get different amounts of water for this guy because his soil is
sandy whereas this fellow had a loam soil and this fellow used his
land for certain kinds of crops that didn't take as much and so on.
Elwood said that one cubic foot per 70 acres would be just right

for most irrigated hayland in Wyoming. Everybody gets the same
definite amount-of water.

They set about going around the state such as Montana is doing now.
They adjudicated the Little Laramie first in 1892; they finished off
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in the Big Horn basin in 1922. So it took them 30 years to get all
of the state adjudicated. This adjudication was supposed to happen
only once. After that this was to get the rights that existed
before 1890. Any rights to come into existence since then were under
the permit system such as you have. When a fellow had completed

the works under a permit, applied the water to a beneficial use,

he asked for a certificate and you gave him a little adjudication

of his right only and you just added that to the bottom of the list
of priorities that had been determined in the big proceedings.

That is a much more sensible system I would say as a theoretical
professor. I would guess as a generality that water is better
administrated in Colorado than Wyoming. Why? Well, it is a little
hard to explain. I think it is a question of money. One reason why
it took Wyoming so long to get these adjudications was the money

end of it. The State Engineer, the board of control -- a five-

man board headed by the State Engineer. He never had quite enough
money to really go out and make these surveys that he was supposed

to make. He found out he had to rely on what he was told and rely

on the neighbors to check up on neighbors. It took him a long time and
they really didn't do the job exactly right or as well as they should
have in theory. On the other hand, in Colorado, they had these
Judges that got to be pretty expert and knew their jobs and began

to be a lot more careful about their decrees than they had been back
in the early days when Mead got disgusted with their lawyer system.
You are using these judges in the same way you are using the engineers.
The judge knows that it is not very smart to try to figure out

how many acres are being irrigated on a swearing contest in court.

He said why didn't someone bring in an engineer. So the parties
started to bring in their own engineers. The courts began to get

the help of these private engineers. The Wyoming State Engineer,
although he doesn't have anything to do with this water adjudication
-- he has lots of people working for him who go out and are in charge
of the water and distribute it. They are on top of it pretty well.
Colorado gave their State Engineer enough money to do the job right.
In the end the fact is that on paper Wyoming has the best system;

in the field Colorado has the best system. There is no right

answer to this as to the best way to do it.

There are lots of ways to skin this cat. If I understand the
problem here, what you've got is that you are starting out the way
Wyoming did, 80 odd years later, with a small staff that is going to
one small valley which seems to be a trouble spot. In Wyoming

it was the Little Laramie; in Montana it is the Powder. It is going
to take quite a little time to finish that. Then you are going to
move this team somewhere else and somewhere else and it is going to
take a long time. There is one problem you've really got the pro-
blems with. In the end it doesn't make any difference whether you
dribble your money off over a 50-year period or spend it in ten.
Let's get five times the number of teams and get operating in all
basins at once. It is going to be about the same amount of money
to get the job done. Maybe all you need is a little more money

and a bigger bureaucracy.



Rep. Scully: Do you think it is necessary to adjudicate the
waters in Montana at this point? Some feel we should just not do
anything.

Trelease: The longer you wait the harder it is to do the job. When
was Montana really settled in the agricultural fashion? When were
the first ranches and farms settled? There are not very many people
around who can remember that, and you are going to have some pretty
horrendous problems establishing priorities and dates and the facts
that occurred a long time ago. The longer you wait the harder it

is going to be to get them. I would imagine you are running into
this in the Powder River. How do you really establish these facts.
You may have to have some sort of a block priority, up until about
1922 or 1924 because about there you are going to pick up where the
memory of man is still reliable.

Rep. Roth: 1Is the full reason for adjudication just to prove that
so and so has so much water that is used beneficially?

Trelease: Yes, but proof of that is useful in many ways, in the
case of sales and in the case of disputes. In California, for
instance, they have had a system that on paper looks good, except
they haven't used it very much. They used it in Northern California
a fair amount. Northern California is a different place. If you
took Interstate 80 that runs from Reno to San Francisco through
Sacramento, where I now live, and look north, you wouldn't recognize
yourself as being in California at all. Up north you are in a ranch-
ing, farming, woods and mountains area and there are almost no
people. They have little towns like Marysville, Eureka and Redding.
No big cities. Up there they have adjudicated their water rights.
You get down into the central valley and you've got irrigation you
can't believe and no adjudicated water rights. What do you need
them for?

They've worked out a different system in California, one that I'm
pretty sure you're not ready for here. They have solved their
problem institutionally. In California they used to have riparian
rights. No one knew what those were. There was no way to adjudi-
cate a riparian right because it varied with the season of the year
and the amount of water in the stream, etc. So now they are all
organized into public districts and they are organized into districts
that take from the Bureau of Reclamation. Now you have this huge
area which is served by these tremendous canals. No one has his

own canal. You have a sublateral on the lateral. The lateral feeds
your irrigation district. The irrigation district supplies water to
you and now you have a public utility situation. What kind of water
right do you have in your kitchen? You don't know and you don't
care because water comes when you turn the tap.

These districts, however, have to have water rights. They do have
priorities between the districts. Even there those have been con-
solidated to a very large extent into something called California
State Water Plan for one thing or the United States Bureau of
Reclamation Central Valley Project which is another thing. Both of
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those mean that even the districts have sort of equal priorities.
Now, in California when they are having the worst draught in its
recorded history, most of those central valley farmers are on even
basis. They are all getting a certain percentage of water of their
normal supply. They don't have any priority, riparian or sharing
or anything like this. It is just a question of when there is not
enough water for everybody, everybody will take a percentage.

The original appropriations and the original riparian rights have
all been swallowed up. When the district was created, and you could
do this here, suppose that it would be worthwhile to dig two huge
canals from the Powder where it enters from Wyoming into Montana
and then laterals off to every rancher. You might at that point
form an irrigation district. You have to figure out the assessment
of benefits received. The fellow with the earliest water right will
say that he doesn't receive any of your benefits except that he is
relieved of the nuisance of handling his own ditch. He would have
gotten water anyway. On the other hand, here is a person who had
a pretty shakey water right but now his right is firmed up. We are
going to charge him quite a bit more. In California all those indi-
vidual water rights got adjusted in the money they had to pay

their districts. Now they are all wiped out and equal.

That might be one way you could go in some places in the state.

Sen. Boylan: We've got every one of these in Montana. We've got
adjudication, irrigation districts, etc. Why do we have to change
what is already written and adjudicated to take care of someone
downstream who is having a problem. Why do we have to upset some-
thing that is already on paper, whether or not it is exactly. We
still have manner of records in some places in the State of Montana.
Other places we don't. Every time you go to take care of someone
downstream you are taking someone else's adjudicated rights or say
that we are over-adjudicated and over-appropriated and all these
things. Unless you actually contain the water what do you do with
it. It flows by and leaves. We put a moratorium on the water

and now we sit here and do nothing while other states downstream

are making use of this water. What's the relationship between other
states and us? How do we write a law that will protect ourselves and
get the show on the road?

Trelease: What is the moratorium?

Rep. Day: There was about a million acre feet shown on the Yellow-
stone River back in 1974. At that time, it wasn't sure what water
was in the Yellowstone; they didn't know how it was going to affect
the water users' rights. So the Governor asked for a moratorium

on that for anything over 20 cubic feet per second or 14,000 acre
feet of storage annually to be taken out of the river.

Trelease: So applications for permits are held up on this. Is that
what it is?



Rep. Day: All the applications for permits over that amount,

20 cubic feet per second or 14,000 acre feet storage, were set
aside for three years in order for the Department of Natural Re-
sources to make some determination of what water was available in
the river and also to help implement the 1973 Water Use Act which has
a clause in there that allows for reserving water for future use.
Right now they are holding hearings in Billings. We had to extend
that moratorium. 1In order for these applications for reservation
to be acted on at the present timé they are holding hearings in
Billings on these reservations. I would like to hear some comments
from you as to what your opinion is on reserving water and what
legal right do you think we will have on that; if the states down-
stream will still have an opportunity to develop water and over- '
ride these reservations or do you think they are going to hold up
over downstream use of this water the same as the water use permit
or. adjudicated rights?

Trelease: Those are very good guestions, but I would like to hold
them for a minute and stay on the adjudication. I will talk about
the downstream rights.

Rep. Day: A water use permit under the 1973 Water Use Act has a time
in right from the time it is applied for. These were deferred to

the time that this moratorium was in effect. An application for
reservation's time in right is from the time it is approved. This

is the reason that these applications for water use permits need

to be held in abeyance until they have had time to act on the appli-
cations for reservation to get the reservation's time in right

ahead of the permit.

Trelease: Now I didn't know that. So your reservations will really
be a method of sort of accomplishing the permits. Your permit dates,
not the reservation dates, will probably be the effective ones.

On the other states. Montana is an ypstream state. Everything you've
got is in the Missouri basin except for the Yellowstone tributaries
and you've got those settled by compact with Wyoming. There is a
little bit of other water trickling in from Wyoming but not much.
You've got some international water. The main drain for the state,

of course, is the Missouri and that is all handled federally. You've
got the Fort Peck Reservoir. Is that used in any sense for irri-
gation? It was originally a river regulation for mostly flood

control and navigation but it has been supplemented by so many of

the big dams down below that what is Fort Peck used for now?

Rep. Day: I think Burlington Northern has an application in for
permit on Fort Peck for industrial and agricultural use. That is
the only one that I am aware of.

Trelease: Is it being held at a pretty steady level? 1It's not even
used for Federal navigation purposes I suppose.



Rep. Roth: It was really just a Federal work project when it began
-- something to put people to work.

Trelease: To get on with the adjudication to the extent that you

may eventually get into some sort of a squabble with the Dakotas
about the amount of water that is used. When you get over there you
approach the humid area, a place where normal rainfall is going to
supply most of the water and what you are going to be using the water
for is supplemental and draught prevention. Of course, there is a
big question whether it is worthwhile doing it and they have been
arguing that in Congress and with the President for a long time.

I would hazard a guess that the downstream claims, because of the
tremendous amount of storage and everything that they have, are not
likely to be too heavy. I would say on the other hand that there
are plenty of reasons why it seems to me that there are advantages
in knowing what your Montana rights are just within Montana for
Montana's purposes. You may not see the necessity of it. I can

see that down by Glendive the water gets pretty skinny now and

then and we begin to wonder. When are you two guys going to start
arguing in the courtroom? There could be some tremendous lawsuits.
The problem with these lawsuits in Montana is that they might settle
the rights between you and Willie but what about all the rest of us
up and down the stream. You get us all into court and you still
might forget somebody. That somebody could come into court later.
That is what Al Stone has done. He has shown how even on one little
creek down near Deer Lodge they have fought for almost 100 years
now. They have had 18 or 19 lawsuits, 8 or 9 trips to the Supreme
Court and you still don't know for sure. You start getting into that
kind of business on a stream the size of the Yellowstone, and you
have got real problems.

I think I have given most of the advantages of adjudication. I
think everybody ought to know what his rights are; you ought to
avoid litigation; and you ought to have a basis for transfers and
shifts in use.

Rep. Scully: What is to prohibit (back to Paul's guestion, assuming
that you take the position that adjudication isn't necessary because
we are all doing real well, and then also throw in the facts that
the majority of the State of Montana does not have records of more
than the majority of the water users in any one area) another state
in our five-state region or a municipality in another state from
buying someone's water right or coming in and asserting the water
right? :

Trelease: I would say that there is nothing. Something like an
energy company or someone acting for an energy company could come in
now and make a“very large claim and figure that they have got enough
lead time to start a lawsuit against everybody, and maybe prove up.

This could be a tremendous expense. I think you might be awfully
close to it.

The question of expense and who bears the expense. Is this something
that ought to be borne by the water user or is it something that the
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State ought to provide or should it be shared? I think that most
of your problems are money and let's talk about different ways
it could be done.

I understand -- is this the bill you were speaking of this morning --
that in this bill you would ask or tell the water user to supply

some engineering data. What's happening on the Powder now is

that your administrative agency is now providing getting this data
itself, at state expense. You know how expensive that is. I

would say that this sort of sharing is certainly reasonable. There
would be both state and a large contribution by the water user. On
the other hand you could ask the water user to pay more for it.
Lawyers are awfully expensive and you could get into lawsuits that
cost a lot of money.

If - an energy company comes in and says that they are going to build
some coal gasification plants that need somewhere between 50 and
100 thousand acre feet per year and they are going to start a
lawsuit to guiet title our claim to that with a 1977 priority,

they could maybe get away with it, if you had that lawsuit as a
method of adjudication, in which case everyone on the river would
have to go to court, hire a lawyer. It would be a process that would
take years and my guess is that it would cost ten times as much

as we are talking about. I would also like to suggest this --

that money in Montana is money in Montana and it doesn't make a
tremendous lot of difference whether it is in the individual's
pocket or the State treasury. It is all going to come out in the
wash someway and it is going to cost the State. It is going to

be expensive. It would cost less I think if it were efficiently
done by an administrative agency. Who pays the cost is for you
fellows to decide.

In New Mexico, I think, substantial portions of the cost are assessed
as court costs to the water users. So even if the state first

spends the money, the water user must pay when he gets his certi-
ficate.

Let's go into this reservation business and the interstate problem.

The interstate law stems from some decisions of the U.S. Supreme
Court. When a river flows between two states each state is going
to be entitled to an equitable share of the benefits of that river.
You can decide this by lawsuit. You can decide this by compact.

Most of the states in the 1940's and 50's decided that these inter-
state lawsuits were not very desirable things, so they settled

by compact. I think that the main interstate water that comes into
Montana is in the Yellowstone Basin including the Powder and all
that has been solved by an interstate compact with Wyoming. There
is a little bit of the Little Missouri that isn't covered. That's
not important.

Most of your worries would be downstream. There is some talk about
out-of-basin diversions and that these were once posed as a threat.

-11-



A Federal 10-year moratorium was mentioned. There is a section

in the Colorado River Act of 1968. This was primarily an authori-
zation bill for the Central Arizona Project. There were some other
projects mentioned in it. One thought that has been in the minds
of people who live along the Colorado River is that there isn't
enough water in it. 1Is there some way of importing water into

the Colorado River Basin. The general direction they always look
is up north to the Columbia River. The Columbia flows about ten
times what the Colorado does and nearly all of it goes into the
ocean. There is very little consumptive use compared to the total
amount and they use a lot of it for power. 1In Idaho they use a
lot of consumptive use and some in western Oregon and Washington,
but not so much. Not much in relation to the whole. So it has
always been thought that here is 150 million acre feet per year
going into the Pacific Ocean and why couldn't we bring a little
over the mountains and solve all of the problems of the Colorado
River Basin.

Senator Jackson has always fought those. The northwest people say
that it is their river. The Bureau of Reclamation has said that
it is a United States river and that perhaps it could be used any-
where in the United States. Jackson put in what is called the
Jackson Amendment to this Colorado River Act and which I call the
only thought control measure ever enacted by Congress. It says:

"It is provided for a period of ten years from the
date of this act the secretary shall not undertake
reconnaissance studies of any plan to the implantation
of water into the Colorado River Basin from any other
natural river drainage lying outside the states of
Arizona, California, Colorado, New Mexico, and those
portions of Nevada, Utah, and Wyoming which are in the
natural basins of the Colorado River."

That says that the Secretary of Interior can't even think about
that.

If other states would develop uses so great that they would

claim future uses in Montana, then one of the best things that you
can do is to establish what are the real uses in Montana, get the
claims to uses settled at the earliest possible minute. I think
you've got the machinery here. One is the adjudication of past
rights and the other is this reservation statute which would enable
you to establish valid claims. It doesn't have to be a use but

it has to be a valid claim to the water.

Sen. Boylan: Do you think we should do it quickly or take our time?

Trelease: I wouldn't wait too long. Montana is already talking
about various uses for the water out of those dams. Remember those
dams are primarily for flood control and federal navigation control
but they are built so that navigation isn't going to interfere with
upstream uses. The power claims could be made as prior to new
upstream claims and this is really what the Northwest is claiming.
They say that the Columbia is one of the hardest working rivers.
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It bounces over all of these dams and through all these power
plants. It is one of the hardest working rivers in the United
States. The power claims that are being cstablished at Garrison
and Oahee dams are important. Both the state and Federal govern-
ments are moving toward the consumptive uses. There is a lot of
talk that the way to solve Wyoming's coal problem -- Wyoming's

coal is in the driest part of the state, up in the northwest --
might be a big pipe from Oahee Dam. There is another Federal
irrigation project out of Oahee Dam and back many years ago when
the Missouri Basin survey commission was operating there were plans
showing how much of South Dakota could receive supplemental water
from Oahee and it was a tremendous amount. There is another plan
that the water from Yellowtail might flow down into Montana through
the Big Horn, then be taken out and pumped around the Big Horn
Mountains which peter out there and then back down into Wyoming.
There are various possibilities. All I can say is that although
the Supreme Court says that the claims among states will be adjusted
according to equitable apportionment, they do say that the equities
are with the first developer. They never said that was the law,
but that is the way they act.

Rep. Scully: A record of the development and use of water would
definitely assist Montana citizens in that determination?

Trelease: That is correct. There is another facet to this adjudi-
cation and that is that the Federal Government would not make a

plan for taking water out of Montana without considering the effects
on Montana water users. How many water users are there? What

would the effect be? How expensive would it be to pay them off

or buy them out? If that were too expensive, that would reflect

in the cost benefit analysis and it could be a discouraging factor.
Again, the adjudication would help out in that.

That is about as much as I can say about the interstate situation.
In summary, for the Federal Government to take into account Montana
water rights, for other states to respect Montana water uses, for
establishing negotiations of compacts -- all of those are fairly
good interstate reasons for adjudicating and knowing what Montana
water rights are.

I'm not saying that there is an emergency, but the longer you wait
the more chance there is that these other things could be done to
Montana's detriment.

Sen. Boylan: Do any states have priority rights of domestic,
agriculture, recreation?

Trelease: Very few. Let's hold that up.

Rep. Day: Do you have any knowledge of any portion of a compact
that agrees to like the various states and approved by Congress
being set aside by the court? The Yellowstone River Compact is
challenged in Federal court now -- one section on interbasin
transfer.
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Trelease: No. I sort of hope that goes because that is a funny
one. I never did figure out exactly why this is. We used to have
a State Engineer in Wyoming named Clark Bishop. Clark got irked
at some sort of interbasin transfer and he put that clause into
that compact with the hope that it would lead Wyoming internal law.
He couldn't get the legislature to pass a law 1like that so he
tried to pass it by compact. If.Wyoming were to use its share of
the Powder for agriculture in the basin there is no objection. If
they took it over into the coal fields, I have never figured out
how there is any real objection to Montana. But it is in there.

I don't know how that is going to come out.

Rep. Day: Under the Yellowstone River Compact Montana and Wyoming
have divided up the water. North Dakota was just a signer of the
compact and there was no provision for their taking any set amount
of water. Now a company in North Dakota wants to divert the water
in Montana and transfer it into North Dakota.

Trelease: That is sort of a hole in the compact. That is like
almost any situation where parties get into a dispute over a
contract. They say that they have to interpret the contract, find
out what they intended. This means that they never intended any-
thing at all. They never even thought about the problem and we've
got to figure out some way to solve it. I can’'t guess as to how
that is going to come out.

Rep. Ramirez: If the issue is the equitable distribution of water
between two states and at least so far that has been decided on
actual use, then when we talk about reservations are we really
gaining anything if we try to reserve water for future consumptive
uses. If it is still future use and we are not going to be using

it for some years, is that really going to protect us from some
claims by another state? My second question is that when we reserve
this water for an instream use aren't we just guaranteeing the
downstream state the right to get in there first and start using
that and acquiring a prior right?

Trelease: The Supreme Court, faced with not very many cases, has
always pretty much respected existing uses and given them a sort

of a preference. They haven't talked that way but that is what they
have actually done. On the other hand, one of the major reasons
for compacts is to avoid the rule of priority and this is what is
done, for instance, on the Yellowstone. Wyoming has a claim of

42 percent or something like that of the Powder. Let's say that
Wyoming is now using only 20 percent. Suppose that north of the
state line Montana starts using 70 percent. Wyoming then uses up
to its complete 42 percent. That is going to cut into your 70
percent, right? You wouldn't have any complaint there because the
compact has actually served to insulate Wyoming against the prior
claim, against the rule of priority. So a compact is one way then
of avoiding the rule of priority. Could one state do it uni-
laterally? I was telling Mr. Scully that we don't have anything
like this reservation law in Wyoming but we do something like this.
Wz have an application for a permit, and we tell the State Engineer
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not to grant us that permit. Just file it. We will put a temporary
filing number on it. Until it is granted, we can't proceed with

the work. I don't want to proceed with the work. If it ever is
granted, the statute says the priority will relate back to the

date when I applied. We've got some temporary filings that are
almost 40 years old now. The Bureau of Reclamation back in the
1930's actually filed on some reservoir sites for possible projects
and this permit has never been granted. If they were granted,
theoretically they would get that 1937 priority. There may be a

lot of users in the meantime who would have gotten later permits.

We are going to clean this up and get rid of some of this. We

twist our laws to get this kind of thing. To the extent that

there were some things like that in the Wyoming side of the Yellow-
stone and its tributaries, I think that all of those got counted

as -appropriated water although there were no permits. They are
putative tenative water rights and I think they count in the
appropriated water and not in the unappropriated water that is
divided between the states. I think that this can be done by
compact, can it be done unilaterally by one state? 1 think that

if the State of Montana said that it is reserving for future use
foreseeable, but uses that have to be postponed, so much water,

and this is done in good faith for foreseeable real need, then

1f another state comes in and uses up so much that it encroached
into that reservation, you have a very strong equitable claim,

would you not, that the lower state was on notice of the reservation.
They went ahead and built anyway; they didn't ask by your leave;
they didn't try to negotiate. I think the reservation, remembering
that what we are talking about is equitable apportionment, I think
the reservation certainly improves the equity standing of the State
of Montana. '

Rep. Ramirez: That is good for consumptive use reservations,
what about instream flow reservations?

Trelease: You are not going to make these reservations unless you
are convinced that the best use for the Montana water is to leave

it in the stream. There is more and more thinking like that. Let's
assume that for some good reason we have decided that it is in the
public interest to make this reservation and that this is a better
use of the state's water than to take it out of the stream and make
gas out of coal with it or grow corn with it. This has been decided
so that is a given fact. Then you not only accomplish that purpose
by leaving the water in the stream, you also guarantee the downstream
state some water which they are now comfortable in feeling that they
don't have to rush in and develop because Montana has already said
that the best use they can make of it is to leave it here. We can
therefore count on it. We are less likely, then, to make excess
demands on Montana. It seems to me that you get a benefit within
the state and you get a benefit downstream as well.

Rep. Ramirez: The key to it then is to try to make sure that you
anticipate all of your consumptive uses. If you leave water in the

_15_



stream now, and other states rely upon that and gain rights, at
a later date you decide for one reason or another that we are
able to take more water out of that stream and put it to consump-

tive use, at that point we are not going to be able to do it in all
likelihood.

Trelease: Your reservations get reviewed every ten years. If it
were a perpetual reservation, it would operate the way you said

but maybe I should change my answer. If T were down in the Dakotas
and there was a block of water that was coming into my state from
Montana because of an instream reservation, but I knew that

every ten years the board was going to look at that and decide
whether to cut it off or not, I might try to build up a use for

that water to claim that cutting it off was in interference with my
rights. I don't know. That is a pretty hazy thing.

Rep. Ramirez: I'm just trying to get some idea of what problems
we might have down the way. But it is possible that it might be
harder for us to change those reservations ten years from now or
more because in the meantime other states are going to be possibly
acquiring some rights to keep us from changing the rules.

Trelease: That is a possibility, yes.

Rep. Roth: 1Is this every ten years review just to deal with inter-
state?

Trelease: No. I'm reading you Montana statute, 89-890, the last
section. This is the reservation statute:

"The board shall periodically but not less than every ten
years review existing reservations to insure that the
objectives of the reservation are being met. Where the
objectives of the reservation are not being met the board
may extend, revoke, or modify the reservation."”

Rep. Roth: All reservations?

Trelease: BAll reservations under this statute. Only reservations
are reviewed, not adjudications. Adjudicated water rights are good
in perpetuity unless abandoned.

Along these lines we are getting close to something else. There has
been a big flap about the United States Water Resources Council,
so-called Water Resource Policy Study. In his environmental
message, the President made a few statements last May 23 about
Federal water projects and he made an offhand remark:

"Water is not free; it is a precious resource. As with our
energy problem the cornerstones of future water policy
should be wise management and conservation. Irrigation
efficiency, water pricing, groundwater management, and
thoughtful land use decisions will help institute lasting
protection from drought and lessen the need for exXpensive
new water projects.”

...16_























































































